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EFTA SURVEILLANCE AUTHORITY DECISION 
OF 18 JULY 2007 

THE NORWEGIAN ROAD ADMINISTRATION 
MØRE AND ROMSDAL DISTRICT OFFICE 

 
NORWAY 

 
THE EFTA SURVEILLANCE AUTHORITY1, 

Having regard to the Agreement on the European Economic Area2, in particular to 
Articles 61 to 63 and Protocol 26 thereof, 

Having regard to the Agreement between the EFTA States on the Establishment of a 
Surveillance Authority and a Court of Justice3, in particular to Article 24 thereof, 

Having regard to Article 1(3) of Part I and Articles 4(2) and 7(2) of Part II of Protocol 3 
to the Surveillance and Court Agreement, 

Whereas: 

I. FACTS 

1. Procedure 

By letter dated 19 December 2002 the Authority received a complaint from 
Entreprenørforeningen – Bygg og Anlegg (a trade association representing construction 
companies; hereinafter “EBA”) against the Norwegian authorities in relation to a tender 
procedure launched on 21 June 2002 by the Møre and Romsdal District Office of the 
Norwegian Road Administration4 for purposes of obtaining bids for the completion of 
construction work in relation to "Riksveg 651 - Rotsethorntunnelen". The letter was 
received and registered by the Authority on 19 December 2002 (Event No. 401304). 

By letter dated 15 September 2004 (Event No. 289987), the Authority requested 
additional information from the Norwegian authorities. By letter dated 24 September 
2004 from the Norwegian authorities, both received and registered by the Authority on 24 
September 2004 (Event No. 293751), the Norwegian authorities requested an extension of 
the time limit for sending a response.5 The request for an extension was granted by the 
Authority by letter dated 28 September 2004 (Event No. 294078).  

                                                             
1 Hereinafter referred to as the “Authority”.  
2 Hereinafter referred to as the “EEA Agreement”. 
3 Hereinafter referred to as the “Surveillance and Court Agreement”. 
4 ”Norsk Vegvesen, Møre og Romsdal Vegkontor”.  
5 The request for an extension of the time-limit was officially confirmed by letter dated 28 September 2004 
from the Norwegian Mission to the European Union, forwarding the letter dated 24 September 2004 from the 
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By letter dated 4 November 2004 from the Norwegian Mission to the European Union, 
forwarding a letter from the Norwegian authorities dated 1 November 2004, both received 
and registered by the Authority on 4 November 2004 (Event No. 299714), the Norwegian 
authorities responded to the information request.  

The Authority considered that further information was necessary and sent another request 
for information by letter dated 8 September 2005 (Event No. 306025). By letter dated 17 
October 2005 from the Norwegian authorities, both received and registered by the 
Authority on 19 October 2005 (Event No. 346952), the Norwegian authorities requested 
an extension of the time limit for sending a response.6 The request for an extension was 
granted by the Authority by letter dated 20 October 2005 (Event No. 347074).  

By letter dated 31 October 2005 from the Norwegian Mission to the European Union, 
forwarding a letter dated 21 October from the Norwegian authorities, both received and 
registered by the Authority on 31 October 2005 (Event No. 348617), the Norwegian 
authorities responded to the information request. 

In addition hereto, during 2006 the Authority and the Norwegian authorities have had 
informal contact both via telephone and electronic mail. Information received by the 
Authority in this context has been consolidated by the Norwegian authorities in a letter 
dated 23 February 2007, enclosed in a letter dated 27 February 2007  from the Norwegian 
Mission to the European Union, received and registered by the Authority on 28 February 
2007 (Event no: 411812).  
 

2. Background for the existence of the alleged state aid 

2.1  The complaint alleging the involvement of state aid  

The construction work involved in the tender procedure launched by the Møre and 
Romsdal District Office for the completion of "Riksveg 651 - Rotsethorntunnelen" 
consisted of a tunnel extension and the completion of an open air road at Lervikneset in 
Volda Municipality, Møre and Romsdal county, Norway. 
 
It appears from the information submitted to the Authority that the Møre and Romsdal 
District Office of the Norwegian Road Administration was in charge of the construction 
and maintenance of national and county municipality roads, bridges and tunnels in the 
county of Møre and Romsdal. It also appears that prior to 1 January 2003 the Møre and 
Romsdal District Office of the Norwegian Road Administration operated an in-house 
Production Department (hereinafter referred to as the “Production Department”) which 
carried out construction work on behalf of the Norwegian Road Administration. 
 
EBA is a trade association which, in the context of the complaint, represents three of the 
companies which submitted bids in the abovementioned tender procedure. It appears from 
the tender Protocol of 22 August 2002 (enclosed as an annex to the complaint) that there 
were four offers, three of which were the companies represented by EBA in the current 
complaint, while the fourth was the Production Department of the Møre and Romsdal 
District Office. Following complaints that the Production Department should not 

 
Norwegian authorities, both received and registered by the Authority on 29 September 2004 (Event No. 
294280). 
6 The request for an extension of the time-limit was officially confirmed by letter dated 21 October 2005 
from the Norwegian Mission to the European Union, forwarding the letter dated 17 October 2005 from the 
Norwegian authorities, both received and registered by the Authority on 21 October 2005 (Event No. 
347284). 
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participate in public tenders, the Møre and Romsdal District Office announced in a letter 
of 6 June 2002 that there had been a mistake and the Production Department’s so-called 
offer was in fact only a calculation overview (“produksjonskalkyle”). Moreover, the 
Production Department, in referring to its general policy not to participate in public 
tenders, stated that it had not been its intention to participate. The tender Protocol was 
also corrected to reflect the exclusion of the Production Department from the tender. 
However, it appears from a letter dated 14 October 2002 (enclosed as an annex to the 
complaint) that the Møre and Romsdal District Office subsequently announced that all 
three bids by the companies, represented by EBA, were rejected, the tender procedure 
annulled, and the relevant works would be carried out by the Production Department 
which had quoted a lower price than the private companies.7

 
EBA considers that due to the fact that the Production Department formed an integral part 
of the public administration, it enjoyed a favourable position, giving it a competitive 
advantage, and that the Production Department in this context has received State aid 
contrary to Article 61(1) of the EEA Agreement. In this regard EBA has argued that the 
Møre and Romsdal District Office has cross-subsidised the activities which were open for 
competition with resources derived from its internal (public) activities. According to EBA 
these advantages enabled the Production Department to provide a lower-priced offer than 
that of the private operators in relation to the tender launched for “Riksveg 651 – 
Rotsethorntunnelen”.    

2.2 The organisation of the Norwegian Road Administration  

The organisation of the Road Administration 

The Norwegian authorities have explained that until 2003 the Norwegian Road 
Administration consisted of one central Road Directorate which controlled 19 district 
offices (“vegkontorer”) in Norway. The district offices were responsible for all 
production activities related to the national and county municipality road network (i.e., 
the construction and maintenance of roads, tunnels and bridges). Each district office had 
the necessary capacity to carry out the related production activities.8 However, prior to 
1995 the pure administrative function of ordering works to be carried out (as well as 
administering works put up for public tender) was entirely integrated with the parallel 
function of physically carrying out the works (i.e., the production activities).  

The Norwegian Road Administration was reorganised in 1995 and in each district office 
the administrative ordering function was separated from the executive function of the 
production activities although both functions would still be carried out at the level of the 
district offices.9 As a result, each district office operated (i) a separate production 
department responsible for construction and maintenance of roads, tunnels and bridges; 
and (ii) a separate administrative department in charge of ordering works and 
administering public tenders. The Production Department of the Møre and Romsdal 
District Office was one of the production departments in the district offices.  

 
7 The letter of 14 October 2002 was from the Norwegian Road Administration, Møre and Romsdal District 
Office, to one of the participants in the tender. 
8 The only exception was in Oslo where a purely administrative district office without production capacity 
was established. Section 2.1 of the proposal from the Government to the Parliament on the transferal of the 
production activities of the Road Administration to a separate state owned company (St. prp. nr. 1 Tillegg nr. 
1 (2002-2003)) describes in general terms the function of the production departments.   
9 One exception was the district office in Oslo which was purely administrative. Moreover, a central 
“coordinating” production department, established in the Public Roads Directorate, was made responsible for 
management, coordination and development functions across the districts within the limits set by road 
managers and state management. 
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The production activities carried out in the district offices had to generate a rate of return 
of 7% of the capital (i.e., the book value of machines, equipment and real estate).10

The rules governing the operation of production departments 

In January 1995 the Road Directorate issued a document on the foundation and 
framework for the production activities (“Grunnlag og rammer for egen produksjonsvirk-
somhet”), hereinafter referred to as the “Framework Rules”, which sets out the general 
conditions and rules applicable to the work carried out by the production departments.  

According to the Framework Rules the production departments should carry out tasks 
falling within the responsibilities of the Road Administration according to applicable 
quality standards and framework conditions. The production departments should not be 
engaged in “markets” falling outside the responsibilities of the Road Administration but 
merely meet the requirements of the Road Administration which set the outer limits for 
the extent of the production resources.11  

The Norwegian authorities have explained that, in practice, most of the work carried out 
by the production departments was a consequence of orders by the administrative 
departments in the district offices. By contrast, work carried out on behalf of other public 
bodies (not subject to public tenders) was very limited.12 The production departments 
could not perform work on behalf of private clients except in extraordinary circumstances 
where operators on the market could not, or would not, provide the service.  

With respect to work for private clients, the production departments were subject to 
detailed rules laid down in the so-called Financial Instructions (“økonomiinstruks”) 
issued by the Ministry of Transport and Communications (“Samferdselsdepartmentet”). 
Subsection 5 contains instructions on the sale of goods and services by the production 
departments. The second paragraph of subsection 5 contains the conditions for the sale of 
goods and services to private clients and provides that this may only take place in respect 
of minor services where (i) the goods/services cannot be provided by others; or (ii) it 
would involve unreasonable financial consequences for the beneficiary to obtain them 
from others. Under no circumstances may the sale have an impact on the operation of the 
Road Administration in general.13  

As regards the first possibility for the production departments to provide a service to 
private clients where others would be unable to provide it, the Norwegian authorities have 
been able to identify only one example of the application of this clause: A pavement in 
front of a shop - which was adjacent to a road on which one of the production 

 
10 See the proposals from the Government to the Parliament; section 4.6 of  St. prp. nr. 1 (1996-1997) and 
section 4.3 of St. prp. nr.1 (1998-1999).   
11 The relevant part of the Framework Rules provides that the “[p]roduksjonsavdelingene skal ikke opptre på 
markeder utenfor Vegvesenets ansvarsområde, og det er Vegvesents behov som er dimensjonerende for 
omfanget av prouksjonsressursene.”  
12  It appears from legislative preparatory works on the re-organisation of the Road Administration in 2003 
(i.e., St. prp. nr. 1 Tillegg nr. 1 (2002-2003)) that the turnover of the production departments derived from 
other principals than the administration in the District offices was generally within the range of NOK 100-
200 million. This should be compared to the total turnover of the production activities which was in the 
range of NOK 6.5  billion. The latter figure has been confirmed by internal calculations for the years 1998-
2001 in a document entitled “Nøkkeldata for egen produksjonsvirksomhet 2001.” 
13 The Norwegian corresponding text in the financial instructions (”økonomiinstruks”) provides the 
following:  
”2. Leveranser av varer og tjenester til private må bare skje når det er tale om mindre ytelser. Det må videre 
være godtgjort at ytelsen ikke kan leveres av andre, eller at det vil medføre urimelige økonomiske 
konsekvenser for mottakeren å få ytelsen fra andre. Leveransen må under ingen omstendighet gå ut over 
vegvesenets egen drift.” 
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departments carried out asphalt work - was included in the asphalting job on the grounds 
that it was extremely difficult or impossible to let in equipment from another provider to 
do the work due to the ongoing asphalting work. Since the work was carried out in a very 
remote region of Norway it was uncertain whether another provider would even offer its 
services.  

With respect to the possibility of providing a service to private parties on the grounds that 
it would involve unreasonable financial consequences for the beneficiary to obtain it from 
others, the Norwegian authorities have explained that this clause could be applicable 
where minor works is being carried out in a remote region (such as where one would have 
to travel by ferry to reach the destination) far from commercial centres where sufficient 
entrepreneurial assistance can be obtained. In such cases transport costs would by far 
exceed the costs of minor works. Hence in such cases it would be difficult to find a 
service provider who would be willing to carry out the work. Without being able to 
identify an example where this clause has been applied, the Norwegian authorities have 
referred to a hypothetical example where work in a remote (for example mountainous) 
area involved installing pipes in the main part of the area in connection with which an 
additional pipe would be installed for a private client.    

In sum, the essence of the explanations provided by the Norwegian authorities is that the 
production departments worked to service the needs of the Road Administration. Work on 
behalf of private clients could not be performed except in the abovementioned 
extraordinary circumstances where operators on the market would be unable to provide 
the service or would not be interested due to the additional costs and hurdles involved.  

2.3 Parallel complaint lodged with Internal Market Affairs Directorate 

EBA also lodged a parallel complaint with the Internal Market Affairs Directorate of the 
Authority. EBA alleged that the EEA public procurement principles of transparency and 
equal treatment had not been adhered to in the tender procedure launched by the Møre 
and Romsdal District Office for purposes of obtaining bids for the completion of 
construction work in relation to “Riksveg 651” Rotsethorntunnelen”.14 However, the 
Authority decided to close the case on the grounds that the public procurement regulatory 
framework does not preclude a national authority, which has launched a tender procedure, 
from deciding not to award the contract and carry out the work “in-house”. 

II. APPRECIATION 

Article 61(1) of the EEA Agreement reads as follows: 

“Save as otherwise provided in this Agreement, any aid granted by EC Member States, 
EFTA States or through State resources in any form whatsoever which distorts or 
threatens to distort competition by favouring certain undertakings or the production of 
certain goods shall, in so far as it affects trade between Contracting Parties, be 
incompatible with the functioning of this Agreement.” 

To be termed aid, within the meaning of Article 61(1) of the EEA Agreement, a measure 
must meet the following four cumulative criteria: The measure must (i) confer on 
recipients an economic advantage which is not received in the normal course of business; 
(ii) the advantage must be granted by the State or through State resources and must (iii) 
be selective by favouring certain undertakings or the production of certain goods; and (iv) 
distort competition and affect trade between Contracting Parties.  
 

 
14 Letter from EBA dated 19 December 2003. 
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Prior to examining whether the four abovementioned conditions for state aid to be present 
are met in this case, the fact that the Production Department of the Møre and Romsdal 
District Office is a fully state integrated entity makes it relevant first to examine whether 
it qualifies as an “undertaking” within the meaning of Article 61(1) of the EEA 
Agreement at all by verifying whether the activities performed by it qualifies as an 
“economic activity” within the meaning of the latter provision. If this is not the case the 
Production Department of the Møre and Romsdal Office does not come within the scope 
of Article 61(1) of the EEA Agreement and it would be irrelevant to examine whether any 
of the other conditions for the application of Article 61(1) of the EEA Agreement are 
fulfilled. 
 
With respect to the meaning of the concepts of an “undertaking” and “economic activity” 
within the meaning of the competition rules, the Court of Justice has held that “the 
concept of an undertaking covers any entity engaged in an economic activity, regardless 
of its legal status and the way in which it is financed, and that any activity consisting in 
offering goods and services on a given market is an economic activity.”15    
 
Specifically in the context of the state aid rules, the Court of Justice has also stated – after 
first having made reference to the above mentioned case law - that an entity which does 
not exercise its activity on a market in competition with other market players cannot be 
considered as operating an economic activity as an undertaking.16 In this case the Court 
of Justice held that since the activity of providing contributions to non-profit-making 
institutions was not exercised on a market in competition with other market players the 
entity did not exercise an economic activity as an undertaking.17 Although the activity of 
the entity concerned in this case was of a social character (i.e., charity funding) the 
European Court of Justice observed that if the very same non-profit-making activity had 
been exercised by means of financial transactions (such as the purchase of property) the 
entity could be considered as providing goods or services in competition with other 
market players and hence as an undertaking engaged in an economic activity. Thus it was 
not the social character of the activity which caused the Court to take the view that the 
activity was not of an economic nature but rather the issue of whether the activity was 
exercised on a market in competition with other market players. 
 
In the present case construction and maintenance activities are carried out also by private 
operators against payment as a commercial activity. It would therefore appear that the 
construction and maintenance activities carried out by the Production Department of the 
Møre and Romsdal Office qualify as an economic activity for that reason alone and that 
the Production Department is therefore an undertaking. However, in line with the case 
law referred to above, the Authority takes the view that the relevant question in the 
present case is whether the state integrated entity, that is, the Production Department of 
the Møre and Romsdal District Office, operated on a market in competition with other 
market players. If activities are confined to being exercised by a state integrated entity 
“in-house” that is, in this case, for the state administration or other public bodies, the 
activities in question are never exercised on a market in competition with other market 
players. In such circumstances the activities cannot be classified as economic activities 
and the entity is not an undertaking. As a consequence any economic advantages received 
by such an entity do therefore not constitute state aid within the meaning of Article 61(1) 
of the EEA Agreement.  

 
15 Case C-35/96 Commission of the European Communities v Italian Republic [1998] ECR I-3851, paragraph 
36.  
16 Case C-222/04 Ministero dell’Economia e delle Finanze v Cassa di Risparmio di Firenze SpA [2006] ECR 
I-289. 
17 Cf. para. 121 of the judgment. 
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Was the Production Department commercially active? 
 
It appears from the regulations governing the operation of the production departments that 
the latter were intended to service the requirements of the administrative departments in 
the district offices of the Road Administration and to a very limited extent other public 
bodies or other parts of the state administration, thereby indicating that the production 
departments were active “in-house” only i.e., within the state administration. Work for 
private clients could solely be carried out where (i) market operators would be unable to 
provide the service; or (ii) the provision by market operators of minor work services 
would involve unreasonable financial consequences for the beneficiary.  
 
Since the first possibility of servicing private clients was only available when other 
market players would be unable (or unwilling) to provide the service the Authority 
considers that it did not constitute a real possibility for the production departments to 
operate “in competition” with other market players. Indeed, the production departments 
could only “step in” when market operators failed to deliver. The Authority also recalls 
that the production departments appear to have made use of this possibility only once.  
 
As regards the second possibility for servicing private clients, it follows from the 
explanation given by the Norwegian authorities that the production departments could 
service private clients only where market operators would be unwilling or would fail to 
deliver (such as where the service to be provided would involve minor work with high 
potential costs). In line with what has been stated above, and taking account of the fact 
that the production departments have, in fact, never made use of this possibility in 
practice, the Authority considers that in such circumstances the production departments 
have not been operating “in competition” with market players.  
 
In conclusion, the Authority considers that the production departments were merely active 
in-house by servicing the state administration in the form of the Road Administration and 
state integrated bodies. To the – very limited – extent the production departments could 
service clients on the market it was not in competition with other market players as the 
possibility of the production departments to do this was linked to a condition that market 
operators had failed to provide the service.  
 
The opinion of the Authority is therefore that the Production Department of the District 
Office of Møre and Romsdal was not engaged in an “economic activity” and is hence not 
an “undertaking” within the meaning of Article 61(1) of the EEA Agreement.  
 
The question remaining is whether the fact that the Production Department submitted a 
bid in the tender launched 21 June 2002 in order to obtain bids for the completion of 
construction work in relation to "Riksveg 651 - Rotsethorntunnelen", implies that the 
Production Department was nonetheless offering goods and services on a market, thereby 
qualifying as an undertaking with in the meaning of Article 61(1) of the EEA Agreement.  
 
In the opinion of the Authority, this is not the case. It is clear both from the information 
submitted by EBA and the documents prepared by the Internal Market Affairs’ 
Directorate of the Authority that the withdrawal by the Production Department of its bid 
and the subsequent cancellation of the tender by the District Office were both actions 
which were carried out in accordance with the applicable rules in this regard. The 
Authority considers therefore that the legal withdrawal of the bid by the Production 
Department is effectively equivalent to a situation in which no bid was submitted at all.  
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Moreover, in line with the decision in the parallel Internal Market Affairs case, the 
Authority considers that the subsequent allocation of the work related to “Riksveg 651 – 
Rotsethorntunnelen” to the Production Department constitutes a mere exercise of the 
normal functions of the administrative department of the District Office of Møre and 
Romsdal with respect to delegating work “in-house”.  
 
In conclusion, the Authority considers that the Production Department did not, at the 
relevant time, qualify as an “undertaking” within the meaning of Article 61(1) of the EEA 
Agreement. Hence, any economic advantages received by the Production Department of 
the Møre and Romsdal District Office did not constitute state aid within the meaning of 
Article 61(1).   
 

HAS ADOPTED THIS DECISION: 

Article 1 

The Production Department of the Møre and Romsdal District Office did not exercise its 
activities on a market in competition with market operators and did therefore not exercise 
an “economic activity”. Hence it was not an “undertaking” within the meaning of Article 
61(1) of the EEA Agreement. The Production Department of the Møre and Romsdal 
District Office did therefore not receive state aid within the meaning of Article 61(1) of 
the EEA Agreement. Consequently, the Production Department did not receive state aid 
in the context of the construction works for completion of “Riksveg 651 – 
Rotsethorntunnelen”. 

Article 2 

This Decision is addressed to the Kingdom of Norway.  

Article 3 

Only the English version is authentic. 

Done at Brussels, 18 July 2007 

For the EFTA Surveillance Authority, 

 
 
 
 
Kristján Andri Stefánsson Kurt Jaeger 
College Member College Member 
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